REDUCE PROPERTY COSTS: 
INCREASE PROFITS

...or in the context of the title of these talks ‘Keeping Your Business Fighting Fit’, ensuring that you are competitive.
Capital Economics in research carried out for the Royal Institution of Chartered Surveyors (RICS), reported that businesses in the UK wasted an estimated £13 billion per year by not addressing property matters properly.
So, how do you make your business premises work for you?  There are four main areas where costs and liabilities can be incurred:
· Moving in;
· Managing;
· Adapting; and
· Moving out.
A. MOVING IN
Since this workshop is about reducing property costs I will not address this in any detail, except to say that if you are in the wrong premises this can damage your efficiency and stunt your growth – and it may be in your best interest to find the right premises to match the needs of your business.  To give you some guidance here are the headings which need to be addressed:
· Take advice from Business Links, local council Economic Development Office and local chartered surveyors;
· Finding the right premises;
· Taking a lease;
· Taking a licence;
· Surveys and maintenance; and 
· Valuations.
B. MANAGING
This is the area we will address in greater detail in this workshop, under the following headings:
1. Property insurance;
2. Business rates;
3. Service charges;
4. Rent reviews;
5. Renewing the lease;
6. Tax allowances on property;
7. Planning property cash flow; and
8. Keeping good property records.
C. ADAPTING
Again this will be address under the following headings:
1. Making the most of space;
2. Construction and alterations; and
3. Planning permission.
D. MOVING OUT
This will not be dealt with but the following will arise:
1. Disposals, assignments and sub-lettings; and
2. Dilapidations claim for disrepair.


B. MANAGING
1. Property insurance
Some important questions:
· What insurance;
· Who arranges the insurance; and
· Who pays for the insurance?
Adequate insurance is essential – it mitigates the risk to your business for a relatively small premium.
A good insurance broker is essential – they can advise on the risks to be covered, get the best deal in the market for the amount of premium to be paid and deal with any claims that arise.  They normally get their fee for acting as the broker form the insurance company; this may seem to have a bias toward the insurer who offers the best fee, but I have found that if the broker is a good and values your business there is no difficulty.  To reduce any risks always insist on getting three quotes.
Once covered obtain a copy of the insurance policy document and get the broker to advise you of the details.  Your landlord may, if you are obliged to insure want to see evidence that you have complied with the terms of insurance required by the lease and have insured through a reputable insurance company.  They should require that their name as landlord is noted on the policy, so that the insurances moneys cannot be released without the agreement of the landlord; this will ensure that the money will be spent on the work of reinstatement.
The insurer may consider that the process you carry out is a high risk and charge an increase in premium; or that one of your neighbours in the same building carries out a high risk and seek to load your premium, these matters need to be watched carefully and the advice of your broker taken.
In the property context the following need to be addressed:
· Buildings and contents;
· Assessment of reinstatement costs;
· Keeping cover up-to-date; and
· The claims procedure.
Buildings and contents
You will need cover for the building, furniture, fittings and other contents including trading stock; you will need other insurance cover but which is outside the context of buildings.  
If you are a tenant, your lease should specify who should insure, for what and how much.  But you need to ensure that your business insurance ties seamlessly with the landlords insurance; this is where the broker adds value.  Ensure too that if you pay the premium of insurance to the landlord that there is an undertaking to reinstate the damage or that your name as the tenant is noted on the policy: this means that the insurers will not pay the landlord until you are satisfied that the reinstatement is going to happen, or if not that adequate compensation is paid.  The payment of the insurance premium to the landlord could be either direct or through a service charge.
Insure also, possibly separately, for fixtures, fittings, contents and if relevant plant and machinery.  Ensure that your policy also covers for disturbance and relocation costs for your business should the property become unusable after major damage.
Assessment of reinstatement costs
Building insurance is not concerned with the market value of the property but requires the calculation of the costs to reinstate the building in the event of total destruction.  This estimating is the province of the chartered surveyor; it deals with the costs of clearing the site, reconstructing to a specification that meets today’s legislation (Building Regulations, planning, sustainability etc.), unless the property is listed, a provision for inflation for the period of the policy year plus the estimated time in which it will take to rebuild, professional fees, local authority fees and if appropriate value added tax.
The payment following damage is usually based on the cost of work but two matters might reduce the payment by the insurer:
· The insurance is one of indemnity, which means that the insurer has the option of paying for the actual loss incurred, this may be less than the costs of reinstating the building; and
· If the sum insured is less than the amount of the full reinstatement cost, the insurer will apply an average clause – this means that if say the sum insured is only half of what it should be the insurers will pay out only half of the amount of the claim and this applies even if you relied on the insurers figure to insure – it is your responsibility not that of the insurer to apply the correct amount of cover.
The chartered surveyor thus gives an area of protection by giving the right advice and is also available to negotiate the amount of the claim and arrange prompt reinstatement; the last thing a business needs is a protracted argument about the amount of cover, the work to be reinstated and the payment for the loss.
Keeping cover up-to-date
Inflation in construction costs will require a regular review to ensure that the amount of cover is kept up-to-date.  This may be offset by having an indexation clause in the policy: this will automatically increase the amount of cover in line with construction costs each year.  But the sum insured should be reviewed by your chartered surveyor at least every three to five years; sooner if inflation is increasing at a high rate.
Any improvements, additions or demolitions to the property will also require an adjustment to the sum insured.
The claims procedure
In the event of damage by an insured risk, the insurer must be informed immediately.  Immediate action may be required to make the property safe and secure; this may be a liability of the landlord, or you depending on the wording of the lease.  The insurer will appoint a loss adjuster and may even wish to take over the management of the reinstatement work.  Review these matters urgently with your broker and chartered surveyor and work as a team.  Your objective for the business should be to reinstate without delay and get the business back into production/operation to cut down on consequential loss of business and goodwill.  These objectives may not be those of the building insurer and there may need to be a discussion and negotiation between the insurers under separate policies for rebuilding and loss of profit.  It may be necessary to relocate for a period whilst the property is reinstated.  Your lease will normally provide that the rent ceases in the event of damage.  There is lots to do and at this stage getting good advice and support from your advisers should go some way to mitigate the impact of loss to your business.
2. Business rates
Business premises attract the liability to pay Uniform Business Rates.
Here is a useful website: http://www.2010.voa.gov.uk/rli/ 
The payment is based on the rateable value of the property, which depends on rental value under an assumed basis of lease.  The rateable value can be challenged.  It may change if the premises are altered or part becomes vacant, or there is a material change of circumstance nearby i.e. road closure for a long period which would affect the lettability of the property.
Some property is exempt from rates, most empty properties have a liability to pay rates and some businesses (where the rateable value is less than £1,500) enjoy small business rate relief.
Rating is a highly specialised subject.  It is an area which benefits from good advice from a chartered surveyor, specialising in this field.  Many will work on a contingency basis, i.e. will charge a fee as a percentage of the amount of rates saved.  There is a history of fraud from unscrupulous people who have offered to achieve savings but required payment in advance; avoid such offers.
The main features for England and Wales are:
· Who assesses the rateable value;
· How are business rates calculated;
· What is the uniform business rate;
· Relief from rates;
· When do you pay rates;
· Are rates payable for empty property;
· What if the property is partly occupied; and
· What are the pitfalls?
Who assess the rateable value
The Valuation Office Agency of the Inland Revenue assesses the rateable value.
A rating list of all properties in each billing authority area is published.  It includes the address of the property as description and the rateable value.  
How are business rates calculated
Business rates are made up of two factors:
The rateable value; and
The uniform business rate (‘UBR’).
The two are multiplied and the result is the amount of rates payable in the year.
The rateable value is the rent the property would let for in the open market assuming that the tenant was liable for all repairs and insurance.  The rateable value is assessed on a fixed date and is reviewed at five yearly intervals (sometimes the government delays this date).  The next revaluation takes effect on the 1 April 2010.  You should now be receiving notice of the new rateable values.  The amount is based on the evidence of rents agree two years earlier, thus around 1 April 2008.  The physical state of the property and its location will be assessed when the rating list comes into force i.e. 1 April 2010.  Thus if there has been a material difference in the property and/or its locality between its assessment and the 1 April 2010 an appeal may be appropriate, especially if it reduces the amount of rates payable. 
What is the uniform business rate
The UBR is the multiplier that is applied to the rateable value to calculate the rates due.  Each year the UBR increases in line with inflation.
The UBR for the year 2009/2010 is £0.485  
If your rateable value is £10,000 the theoretical business rates liability would be:
£10,000 x 0.485 = rates payable of £4,850 
But this may not be the amount payable after relief is applied.
Relief from rates
Some organisations obtain relief from rates.  For example charities enjoy 80% mandatory relief and up to a further 20% discretionary relief decided by the billing authority, this relief will need to be requested each year.  Small businesses also obtain relief of 50% of the amount payable if the rateable value is less than £1,500.
Where there has been an increase in the rates payable, ‘transitional relief’ is available on a phased basis:
N.B. These are provisional figures, listed in the Communities and Local Government consultation.
	
	  2010/11 
	  2011/12 
	  2012/13 
	  2013/14 
	  2014/15 

	Small property 
	5% 
	7.5% 
	10% 
	15% 
	15% 

	Large property 
	12.5% 
	17.5% 
	20% 
	25% 
	25% 


If there is a decrease in the rates payable transitional relief will also apply
N.B. These are provisional figures, listed in the Communities and Local Government consultation.
	
	2010/11 
	  2011/12 
	  2012/13 
	  2013/14 
	  2014/15 

	Small property 
	20% 
	30% 
	35% 
	55% 
	55% 

	Large property 
	4.6% 
	6.7% 
	7% 
	13% 
	13% 


 A small property is a property with a 2010 rateable value below £18,000 (or £25,500 within Greater London); all other properties are large properties. 
When do you pay rates
You should receive a bill around the 1 April each year and can pay in 10 equal monthly instalments.   
If you have appealed the rateable value you are still liable to pay the rates demanded until the appeal is settled.  An adjustment will then be made.  If you have paid too much you are entitled to the payment of interest.  You must not withhold payment, otherwise an order of court may be obtained, which will affect your credit rating and you will be charged the legal costs and interest.
If the property has been altered or improved the re-assessment will inform you how much more to pay.  The monthly payments will be adjusted for the remainder of the year less one.  If there is three months left in the year you will be asked to pay the full amount.
Check with your rating authority, they may have relief and deferred payments for hardship in the present economy.  
Are rates payable for empty property
Yes, all empty property is liable to pay rates after the first three months the property has been empty, but there are some exceptions:
· Industrial premises, such as warehouses, are exempt for a further three months;
· Listed buildings are exempt until they become occupied again;
· Buildings with a rateable value under £2,200 are exempt until they become occupied again;
· Properties owned by charities are exempt if the property’s next use is likely to be wholly or mainly for charitable purposes; and
· Community amateur sports club buildings are exempt if their next use is likely to be wholly or mainly for a sports club. 
After the exemption period ends, you will be liable for the full business rate bill.
The person responsible for occupation is the person liable to pay the empty property rates
Until 31 March 2010 a special exemption from rates has been given for all empty properties with a 2005 rateable value under £15,000. 
You may get the property excluded from the rating list if you can prove that there is no demand for the property.  Some owners are even demolishing the buildings to avoid liability.
What if the property is partly occupied
The billing authority has discretionary powers to grant relief where property is temporarily or partly occupied.  Apply to the billing authority in writing.  If relief is granted, the rateable value will be apportioned and full rates will be payable on the part that is occupied and empty rates will be payable on the unoccupied parts of the property.
Appeal against the rateable value
You may appeal against the rateable value on the following grounds:
· The rateable value is incorrect;
· The property shown is part domestic or exempt; and
· There has been a material change in circumstances.
There is in preparation a new rateable value list which will take effect from the 1 April 2010.  You have from receiving notice of the new assessment 28 days in which to an appeal.
This is a very specialist field and since on appeal the rateable value may go up as well as down advice from a chartered surveyor is highly recommended before any action is taken.
3. Service charges
A service charge is often levied by the landlord where there are services provided in common amongst occupiers, either in a multi-occupied building or in an estate of properties.  It is usually introduced where the landlord wishes to secure a full repair and insuring lease upon the tenant and control expenditure where he cannot rely upon the tenants to do so collectively.  This is an area of much dispute.  The recently introduced Service Charge Code has helped to set parameters by which the landlord, tenant and the managing agent can operate.  The code can be accessed via the following link.
http://www.servicechargecode.co.uk/pdfs/service-charges-in-commercial-property-web.pdf 
The introduction to the code sets out the basis on which a service charge should operate, the key points of which are:
· Both owner and manager to recognise a duty of care to occupiers;
·  Occupiers to have the right to reasonably challenge the propriety of expenditure; 
· The owner will ensure that:
· The standards of services provided are monitored;
· The quality and cost of the services provided are regularly reviewed; and, where possible,
· Demonstrate that service standards are being delivered and value for money is being obtained.
· Management policies will be established that define the procurement, administration and management of services provided;
· Owners will operate sound management procedures to ensure obligations are discharged and services are provided efficiently and economically;
· The owner will inform occupiers of the plans for the property in so far as they have an implication on the service charge;
· On-site management staff need to have a sound knowledge of modern business practices and be adequately skilled to provide best and agreed performance standards. They will have appropriate skills in general management, employment and health and safety matters and necessary training costs should be borne by the service charge; and
· Occupiers will promptly amend their records when advised of changes by the owner or managing agent, i.e. revised budgets, new payee, new agents, etc., and advise the owner or manager of their organisational changes.
The lease should set out the items to be paid for out of the serivce charge.  Have a care that on taking a lease there are no outstanding onerous repairs or repairs likely to be required in the forseeable future which you would have to pay; if so, negotiate to exclude this liability, agree a partial liability, or cap the exenditure in future years.

If you are taking a new lease ensure that the terms of the code are incoporated; if taking over an existing lease investigate the extent of your liability before you sign.
How is the service charge levied?
This will depend on the wording of the lease.  There is no set format but the landlord is likely to:
· Estimate the annual expenditure;
· Allocate this amongst the tenants who contribute to the service charge;
· Collect four equal quarterly installments in advance from the tenants over the year;
· At the end of the year calculate the actual expenditure; and
· If the total of contributions is more than the expenditure make a rebate, or if less than the expenditure seek reimbursement for the balance.
What is a fair proportion?
This is stipulated in the lease.  Before signing ensure that you are satisfied that the basis on which the apportionment of the service charge costs is fair.  There are numerous ways by which the costs can be allocated.  The normal is:
· The net or gross internal area of the leased area is calculated (see Code of Measuring Practice for Commercial Property – RICS);
· The total floor net or gross area of the leased areas enjoying those services is calculated; and
· A percentage is calculated as to how each of the above relate.
If all of the tenants enjoy the same services then the apportionment is relatively straight forward; if not, then a more complex assessment is required.  The main principle is that if one or more tenants do not contribute, or there is one or more areas of space vacant then the landlord should meet those voids and not allocate the costs amongst the remaining tenants to recover 100%.
Will I have the opportunity to vet the figures?
You should be informed in advance by the landlord or the managing agent of any large items of expenditure.  Three estimates should be obtained.  The managing agents fee should be retendered every three years and preferably be a fixed amount rather than a percentage of expenditure.
At the end of the financial year you should receive an independently audited statement (preferably by qualified accountants), certifying that the expenditure is properly incurred under the terms of the lease.  The lease sometimes requires the statement be signed by a chartered surveyor.  An explanation or commentary should be provided explaining any variances from the estimate and any large or unusual items.
How can I avoid being overcharged?
The audited accounts should prevent some of this, but disagreement may arise about the quality and cost of work.  Good communication and information in advance, with estimates for large items will help to reduce differences.  Regular maintenance and cleaning contracts should be reviewed periodically.   A good dialogue with the managing agent, raising complaints or commentary when things go wrong or are not up to standard should also reduce differences.
Do not rely on withholding payments because you are unhappy with the work; the lease may prevent you from so doing and may impose interest charges due on late payments.  Good communication throughout the year avoids contention at a later date.
What happens to the money collected by way of service charge while awaiting expenditure?
The money should be regarded as held on trust for the tenants.  Any interest earned would then go to reduce the amount to be paid each year.  The landlord should contribute when required for vacant space.  Conversely if the landlord needs to borrow money to meet a temporary shortfall in the service charge cash flow then the tenants should pay interest on the borrowing.
If the landlord collects in advance for major expenditure over a number of years, ensure that this is ring-fenced to pass with the ownership of the building so that the money is protected.  This may incur a tax burden on the landlord and upon which advice will be required.
What is the status of service charge payments for VAT?
The payment of service charge may be regarded as additional rent and may attract VAT.  If the services are supplied to your part of the property, rather than the building as a whole, it may be treated as a separate supply and liability for VAT will depend upon the normal VAT treatment for that service; thus advice may be required from a tax accountant specialising in VAT.
4. Rent Reviews
The lease may provide that the rent paid be reviewed at intervals: this might be every three or five years.
The landlord will wish the rent to be set as high as possible: the tenant as low as possible; and thus making disagreement possible.
Try to resolve the differences where possible; if not seek to have the amount agreed through mediation, failing which fall back onto the provisions of the lease which will set out the procedure to have the rent determined by an independent third party – either an arbitrator or independent expert.
Comply with the timetable to review the rent 
As tenant you need to ensure that you comply – and in good time – with the steps required by the rent review process.  Be careful to ensure that the provisions for review are strictly complied with: there may be a time trap which requires you as the tenant to respond, in a certain way, within a certain period, or failing which you are deemed to have accepted the landlords figure.
Can rents go down as well as up?
Rent reviews were first introduced to provide the landlord with a hedge against inflation.  This allowed the landlord to agree a long-term lease with regular rent reviews.  Some leases stipulate that the rent is upward only: this means that the rent you are paying is the minimum that can be agreed for the next review, even if the market rent has fallen below this amount.  Seek to agree a lease that provides that the rent can go downwards as well as upwards at review.  This may mean you pay a little more at the commencement of the lease, but unless there is long-term hyper-inflation, may allow you to adjust the rent to market levels.
How do you assess the rent?
Each rent review clause in a lease is different and are often long and complicated.  The basic provision is that as tenant you should pay no more than the market rent for that property.  The market rent is assessed by comparing what other tenants within the neighbourhood are paying for property of similar age, character, location and size on lease terms similar to your own lease.  The rents are compared and adjusted to ensure that the comparison is made on a like for like basis.  Terms like absolute restriction upon use or inability to sub-let are examples of where adjustment is required.  Some leases provide for the disregard of any improvement that you might have carried out, ensure that an adjustment is made so that you are not paying for both the cost of works making up that improvement and then the amount of rent for the improved property.
This is a highly specialised area and where the advice of a chartered surveyor is beneficial.  It certainly can be an area where the costs of the fees involved can save large sums.  For example, if the lease provides for rent reviews every five years in an upward only direction and the rent agreed with the landlord is too high at the first review you might be stuck with that rent for many years; and the mistake is multiplied as each year passes until the end of the lease.
How is the rent review clause activated?
Do not leave agreeing a reviewed rent in abeyance.  If it is not acted upon consider the impact of finding the additional money for the arrears of which you are not aware, could put a serious strain upon your business.  It may be that the landlord is aware that the market is poor and he would not obtain much of an increase if the rent review was activated, but by waiting better evidence of increasing rents could later be applied which would improve his case for a higher increase.
Agreeing the rent at review can be as formal or as informal as the parties act.  The landlord or his agent may call to discuss the amount with you and arising out of those discussions you may be satisfied with the proposal, or you may seek advice which confirms that the proposal is fair.  The agreement can be completed as required by the lease; usually a memorandum which states the agreed amount and signed by both the landlord and the tenant.
Failing such informality, the lease set out the steps that must be taken to implement a review.  The landlord may be required to serve upon you as tenant a notice, served in the correct manner and in the correct time, stipulating the amount required for the new rent.  You may have a stipulated time in which to reject that rent or you are deemed to have accepted it and that is the ends of the process.  If you protect your position by serving the required counter-notice or proposal, the parties can proceed to negotiate and amount of rent.  If agreement cannot be reached the lease will stipulate the action to be taken to have the amount of the market rent determined.
What happens if I cannot agree the new rent with the landlord?
The lease will usually specify a procedure for resolving the disagreement.  That means it will be imposed by a third party whose decision is binding upon the parties, so it is worthwhile making every effort to reach agreement if the differences between the landlord and the tenant are not great. 
By this stage you should take advice from a chartered surveyor.  He will at the outset agree with you in writing the basis of his fee and when payable.  He should then advise you of his opinion of the market rent attributable to the terms of your lease and recommend the steps to be taken in the negotiations.  Failing agreement as the amount of rent he should then guide you through the steps that need to be taken to appoint a third party, the advocacy of your case and the basis on which he will proceed as the expert witness.  His role as an expert witness diverges form a duty of care to you to assisting the third party in arriving at a fair determination of the amount of the rent, even though you are paying his fee.  He should also at the outset advise you of the best case, worst case, and most achievable case with an estimate of the costs likely to be incurred and whether any of those costs are recoverable from the other side; or indeed that you may be obliged to pay the costs of the other side if you lose.  In other words he needs to apprise you of the risk in proceeding and the cost/benefit in so doing.
If no agreement can be reached the parties are usually encouraged to agree the appointment of a third party to decide the amount of the rent; this may be an arbitrator or an independent expert.  These are chartered surveyors specialising in this sector and with specialist knowledge of the locality as well as the type of property i.e. someone who specialises in the letting of shops or factories or offices.
If the third party appointment cannot be agreed the lease usually provides for the nomination of a suitable third party by the President of the Royal Institution of Chartered Surveyors; an application fee is payable, which may be recovered in whole or in part at the end of the review process.
On appointment the third party will set out the process by which he wishes the reviewed rent to be determined.  He may be directed by the lease in this, or if arbitration by the provisions of the Arbitration Act 1996.  You may act for yourself in this but it is advisable before you get to this stage to seek advice and allow the chartered surveyor to present the case and expert evidence on your behalf.
The appointment of the third party does not prevent you from continuing to negotiate; in fact you should be encouraged to do so, since reaching an agreement is likely to be less costly than proceeding to have the rent determined.  You may have to pay some or all of the costs incurred in the process.
When the third party has decided the amount of the rent, he will ask that his fees are paid before his decision is released.  Those costs are payable, if by an independent expert by the wording of the lease which usually says that the costs are equally shared.  If the lease says the independent expert is to decide costs or if the decision is by an arbitrator then the costs follow the award; that is the winner gets his costs paid by the loser.  This result requires a careful decision to balance the risks of the costs against the outcome, where good advice is required. 
If the decision is by an arbitrator the adjustment in rent payable takes effect on the quarter day on which rent is usually payable next after the publication of the award.  If the decision is by the independent expert the adjustment in rent payable follows the directions set out in the lease, or is made as soon as the adjustment can be made.
The decision of the third party is final and binding on the parties.  There is no right of appeal against the decision, unless the third party has misdirected himself or acted unjustly.  An independent expert is liable for negligence, thus if his decision is shown to be negligent then a claim may be pursued.  An arbitrator’s decision can be set aside by the High Court only if it can be shown that he has erred on a point of law or there was some misconduct by him.
5. Renewing the lease
The expiry of a lease may be a time of anxiety for tenants, but it is also a possible opportunity: to renew the lease on more advantageous terms; or to relocate to more suitable premises.
Leases of business premises may be held: under the protection of the Landlord & Tenant Act 1954 (the ‘Act’), which gives the tenant security of tenure; or contracted out tenancies where that security is specifically excluded.  When it comes to renewing the lease, the procedures are different for each case.
The detail is provided in the attached link: 
http://www.communities.gov.uk/documents/citiesandregions/pdf/131176.pdf
Security of tenure is automatic, unless the parties agree, prior to the tenant taking occupation to the tenancy being excluded from the provisions of the Act.  The steps to exclude the security of tenure involve the serving of notices and the making of declarations. Where the parties have followed the required procedures, the tenant has no statutory right to renew the tenancy, and no entitlement to compensation at the end of the tenancy.
What should I do?
In both cases plan well ahead; about 18 months prior to the expiry date is not too soon and may be too late if you wish to build your own property.
Think about the needs of your business a few years ahead:
· Will the business grow or contract;
· Are the premises too small or too large;
· Should I take a short-term or longer lease;
· What are the costs of renewing the lease compared to the costs of relocation;
· What are the costs of vacating and putting the building into a state of repair required by the terms of the lease?
Importantly, always have an option available if the negotiation for lease renewal does not go as you would wish.
What are my rights as a tenant without security of tenure?
You have no rights for the renewal of your lease, unless the landlord agrees to renew.  This system has worked reasonably well in Scotland, where the Act does not apply.  The practical position is that:
· In a ‘landlords’ market with strong demand for space, the landlord can open the negotiations up to competition and must decide if the new tenant will be a better tenant than you, against the amount of rent that each of you offer; or
· In a market of low demand, that is a ‘tenants’ market such competition will be low and the landlord may be pleased to have the lease renewed rather than have to pay the costs for holding an empty building.
In essence the outcome depends upon your ability to negotiate.  The reason the act came into being was to protect the tenant from being exposed to unreasonable landlords who took advantage of the tenant who needed to remain in the same location having built up a degree of goodwill which would be eroded if he relocated; thus the landlord could seek a premium from the sitting tenant where remaining in possession was crucial.
What are my rights as a tenant with security of tenure?
So long as the tenant has the protection of the Act, remains in possession of the property, and follows the correct legal procedure, he has the right to apply to the court for a new tenancy.  The landlord may oppose the tenant’s application to court for a new tenancy on certain grounds.  If the tenant cannot reach agreement with the landlord the court will decide whether he should be offered a new lease and on what terms.
This is a specialised area, which if the full advantage is to be gained needs a good team of tenant, chartered surveyor and solicitor.  The role of the respective team members are:
· The tenant as client to give a clear brief of what is required;
· The solicitor to take the legal steps to protect the interests of the tenant in the lease renewal process and to conclude the drafting of the terms of the lease negotiated by the chartered surveyor; and
· The chartered surveyor to give clear advice on the best, worst and realistic terms and to negotiate the rent and lease terms in the best interest of the tenant.
All need to work as a team until the new lease is signed.
A useful reference is the Code of leases for commercial property in England & Wales, which sets out a voluntary and fair standard. http://www.leasingbusinesspremises.co.uk/
What steps are to be taken to terminate the tenancy?
The renewal or termination process begins with either the landlord serving a notice of termination on the tenant (section 25 notice) or the tenant submitting a request for a new tenancy (section 26 request).  There is an obligation on a landlord wishing to oppose renewal to serve a counter notice to the tenant’s section 26 request.
Where the tenant initiates renewal
The tenant serves notice under section 26 of the Act stating on which date the new tenancy is to begin, but which cannot be:
· Before the expiry date of the existing lease; and
· Not more than twelve months or less than six months after making the request.
In the request, the tenant must set out proposals:
· For the property to be included in the new tenancy (which must be all or part of the premises in the current lease); and
· For the new rent and the other terms of the new tenancy.

A landlord wishing to oppose renewal must serve a counter notice within two months of the tenant’s request.  The counter notice must set out the grounds of opposition. The tenant may apply to court for a new tenancy as soon as the landlord has served the counter notice, or once the deadline for serving the counter notice has passed. The tenant should speak to the landlord to see whether there is scope for negotiation before applying to court.
Where the landlord initiates renewal
A landlord not opposing renewal of the tenancy may initiate renewal proceedings.  The landlord must serve the tenant a section 25 termination notice, making it clear:
· That he does not oppose renewal; and 
· Setting out proposals for the terms of the new tenancy. 

The notice must specify:
· The property to be included in the new tenancy (either the whole or part of the property comprised in the current tenancy);
· The rent and other terms of the new tenancy.
Unless stated otherwise the offer is not binding until the lease is completed.

The landlord must serve the notice not more than twelve months or less than six months before the termination date specified in the notice. The termination date in the notice must not be before the end of the lease.  The landlord may apply to the court for a new tenancy at any time after serving the section 25 notice.  The application must be made before the termination date specified in the section 25 notice, unless the parties agree to an extension.

This enables a landlord to find out whether or not the tenant wishes to renew. If the tenant does not wish to renew the tenancy, the landlord can market the premises with the aim of having a new tenant in occupation as soon as the existing tenancy has ended.
The assessment of interim rent
The landlord or tenant may ask the court to determine a rent from the date on which the proceedings were started or the date specified in the landlords notice or the tenants request, whichever is the later.
The court in determining the rent shall have regard to the rent payable under the old tenancy, the circumstances under which the rent is to be determined under the Act and as if a tenancy from year to year was granted.
In practice this means that the rent will be less than determined for the new lease: usually about 10% for the cushioning effect.
When may the landlord refuse to grant a new lease?
The landlord must serve a notice under section 25 of the Act specifying the grounds on which he would oppose a new tenancy.  The grounds are:
· The tenant has failed to comply with the obligations in the lease to repair and maintain the property;
· The tenant is persistent in delay in paying rent which has become due;
· The tenant has other substantial breaches of obligations under the current tenancy, or for any other reason connected with the tenant's use or management of the holding;
· That the landlord has:
· Offered and is willing to provide or secure the provision of alternative accommodation for the tenant;
· That the terms on which the alternative accommodation is available are reasonable having regard to the terms of the current tenancy and to all other relevant circumstances; and
· That the situation of the accommodation, the extent of facilities and its availability are suitable for the tenant's requirements (including the preservation of goodwill) for his nature and class of business;
· Where the tenancy of the immediate landlord of the tenant has come to an end and  the tenancy is a sub-letting of part only of the property and the landlord is the owner, that the total of the rents on separate lettings would be substantially less than the rent for the letting of the property as a whole and that the landlord requires possession to let or otherwise disposing of the property as a whole, and that the tenant ought not to be granted a new tenancy;
· That the landlord intends to demolish or reconstruct the premises or a substantial part or to carry out substantial work of construction and that he could not reasonably do so without obtaining possession; and
· The landlord has been the landlord for at least five years and intends to occupy the property wholly or partly for the purposes of a business to be carried on by him therein, or as his residence.
Compensation
The tenant is entitled to the payment of compensation where the landlord is successful in obtaining possession on the last three of the above grounds.  If the court orders possession for any of the first three grounds (i.e. that the tenant has been in breach of the obligations in the lease), even if it also orders possession on any of the other grounds the tenant is not entitled to compensation.
The amount of compensation is calculated where the tenant or successor in business has:
· Carried on the business over an occupation for 14 years or greater before termination, twice the rateable value; or
· In any other case the rateable value.
There are procedures and timely action required.
The tenant may in addition have a claim for improvements carried out and for which the procedure under the Landlord & Tenant Act 1927 is followed. 
If the landlord is also an acquiring authority under a compulsory purchase order for the property, the tenant may also have a claim for disturbance.
6. Tax allowances on property
There are three areas where tax has an impact on property expenditure: revenue, capital and VAT.  This area needs the advice of your accountant but the chartered surveyor is there to give support.
Major expenditure on capital projects needs to be considered where capital allowances are available; there may also be an impact on VAT.  Expenditure on remediation of contaminated land, improvements to buildings, installation of plant and machinery such as air conditioning, may qualify.  There are emerging allowances and grants for energy saving and innovation in reduction of carbon emissions; for larger buildings with high emissions, carbon trading may be required.  This is new ground and careful investigation is recommended to mitigate costs and maximise tax savings.
The purchase of a building may result in qualifying tax allowances not having been taken up by previous owners; a chartered quantity surveyor and tax accountant may help.
Although near expiry, there are still a few enterprise zone benefits of rate free for a period and those buildings may also have qualifying capital allowances still unclaimed.
Again team work with your advisors is recommended.
7. Planning property cash flow
Running a business requires a clear idea of cash flow, to ensure that the cash is used wisely and timely.  Property costs are no exception and should not be forgotten in the budgeting for expenditure, especially the larger items which occur periodically, like external painting.
If a tenant your lease may have break clauses, rent reviews or expiry dates; budget for the cost of the professional advice that will be required to deal with these matters.  Also if the rent is likely to increase factor that into your budget costs.
In running any business knowing what your fixed and variable costs are, is important in fixing the price you charge, what your margins are and what action you can take to compete in the market place.
8. Keeping good property records
If you have problems with your property you may need to respond rapidly to reduce disruption to the service given to clients and save a considerable amount of management time.  To respond quickly you need the relevant documents to hand.  For example a break-in will require the insurance documents to make a claim and to check the contents to know what has been stolen, when items were purchased and the price paid.
There are other benefits: identify losses through pilfering; identifying equipment of poor quality that fails rapidly; and spotting persistently inefficient or careless employees.
A planning record system falls into three parts:
· The premises;
· The contents; and
· The occupants (employees).
The Property
A schedule of records relating to all building matters, including:
· Restrictions or permissions such as planning consents, bye-law approvals, licenses;
· Agreements and approvals, such as sub-leases, building contracts or maintenance contracts (i.e. cleaning, repair, alarms, boiler and other services;
· Regular checks of consumption for water, gas or electricity – it is helpful to monitor to check if there are any large/unusual consumption (i.e. a water leak in a pipe underground); 
· Maintain a register of statutory action like boiler checks, electrical tests etc; and
· Buildings insurance with information on any restrictions or requirements such as security.
The Planning property cash flow is a simple method of keeping a check on core items and if a tenant ensuring that statutory notices, landlord notices etc are dealt with at the appropriate time.
Where notices are required to terminate arrangements have also a good diary record of what needs to be done and by when.  Give yourself plenty of time before the notice is to be served to take advice and make decisions, so that you plan well in advance to avoid surprises.
Building contents
Keep a record of the building contents – tag them with an item number for ease of identity.  Keep an up-to-date estimate of replacement cost for insurance renewal, so as not to under-insure.  It also helps to prepare a quick and accurate insurance claim.
The schedule of electrical items should be cross-referenced to the service contract for testing under the Electricity at Work Act.  If a lease, split the contents between fixtures and fittings that belong to the landlord and your property.  These can also be linked to the accounts record of business assets.
Ownership of different items will require different attention for repair and renewal.  If a landlords fitting the liability for repair/replacement will be specified in the lease.  If owned by a finance company or leased the agreement will cover how to deal with replacements.  Keep copies of finance agreements, hire purchase agreements, purchase documents with warranties and guarantees, maintenance agreements and service contracts and ensure that your insurance policy deals with cover where required.
C. ADAPTING
1. Making the most of space
Ensure that the space is efficiently used.  If there is surplus space try (if permitted by the lease, or with landlords consent) to let out, even for short periods to reduce your overheads and provide some income.  Protect your position to regain possession especially if your business is expanding and you need that space in the foreseeable future.
The way in which the space is designed and used will impact on productivity and quality of service.  Staff are better motivated when working conditions are good and space is planned to make it easier for them to carry out their functions.
How do I start planning my space use?
Space planning needs to be in line with your general business strategy.  Start with a three-step approach:
· Calculate the space needed for each area of your business;
· Prepare a forecast of the way your space requirements are likely to change over a period; and
· Cost out the space requirements arrived at, look at different ways to satisfy these requirements and test out the results against the business plan.
Putting the figures together
Look at each element and see how this can be varied and how it could vary overtime, allow for photocopiers, fax machines etc.  Allow about 25% for circulation space.
Compare this with the existing space or consider other property options.  Do not forget about heating, ventilation and cooling i.e. a good environment.  Putting up partitions in an office can significantly alter the efficiency of the environment and could be costly and uncomfortable.
These actions will take time, but could save time and unnecessary expense in the long run.
Will open plan layouts save me space?
Yes, in many cases. A cellular fixed office layout is generally more expensive and less flexible in use. Open plan also helps in team building and motivation if it is approached in the right way but you may need some space for meeting rooms and client presentation.
Look first at the space needed for doing the job rather than space that reflects status. For example, a secretary may need more space than a manager for storage, computers and other IT equipment.
If you do free up space, this may give you a better investment in terms of client meeting rooms and reception areas or allow you to sub-let for short term periods.
How important is choice of furniture?
This is very important and can make a big impact on the amount of space needed. It can be expensive but make sure it meets your needs and method of operation, particularly IT requirements.
Some furniture suppliers will do a planned layout for you which will help in your assessment.
Could hot desking save on space? 
Possibly, but it depends on the nature of the business, this works best when employers spend a large part of their time away from their desks on site or visiting clients. Shift working may also be another alternative. 
Should I think of encouraging telecommuting?
Home-working or telecommuting can be helpful but does not necessarily save costs, it may require more capital investment but bring savings in the form of more flexible working and lower space requirements.
How should I deal with surplus space? 
Arrange surplus space into areas which are capable of being let. If it is a long term you may need to have a separate entrance and give the occupier exclusive possession. In other cases such as short term, it may be possible to licence off specific areas within the office but this is not always satisfactory from a confidentiality and staff motivation point of view. You must bear in mind fire regulations and divisions between separate occupiers.
You will need landlords consent if you lease the premises for alterations and to sub-let.
You might also save some money on the uniform business rate, either by vacating and dividing it off to secure a holiday from rates until either the empty rate liability kicks in or you find a tenant.
2. Construction and alterations
The best advice here is that because of the time and effort spent on the planning and preparation stage of a building project, the need to get building regulation approval, landlord approval, amend insurance requirements, procure the contract and supervise the work and especially in a timetable where difficulties might arise because you’re continuing the operation of your business within your premises – is to take advice from a chartered building surveyor. The costs of the fees involved are significantly outweighed by the monitoring of costs, saving of time and other expertise which is brought to hand.
Under the terms of the lease you will require a license from the landlord for proposed alterations. 
It may be that those alterations add value to the landlord’s interest in the property. These improvements can be protected under the Landlord and Tenant Act 1927. As a tenant you can serve notice upon the landlord requiring that he either agree to carry out the improvements and charge you an extra rent, or acknowledge that the works you carry out are an improvement to the value of his interests and:
a) Disregard those improvements when it comes to review at the rent and review the lease; and
b) To pay you compensation should you vacate the property provided all of this happens within the 21 years from the next lease renewal after the improvements are carried out. 
Where do I start?
Consider the quality and character of the work required. Some areas do not necessarily require a high quality product. 
If you wish to have a fixed price for the work, this may be slightly more expensive than a variable cost since you will be placing a greater element of risk on the contractor, especially where variations and other changes happen during the progress of work. This latter area is always a contentious issue and could significantly increase the price of work beyond what would be normal on a flexible contract. This is where the chartered quantity surveyor earns his fees by ensuring that the costs are reasonable.
Work with the chartered surveyor to prepare a brief in terms of space, finish, equipment, access and other matters. Prepare initial layouts and outline specifications and costs and agree a budget.
Organise detailed construction drawings and specification.
What local authority approvals will be needed?
The detailed drawings will be needed for local authority approvals for both planning permission and building regulation approval. Planning permission is generally required for new construction work or development of land or property or for change of use of existing buildings.
In building regulations when altering existing buildings it may be necessary to carry out improvements, for example to windows and other parts of the fabric to improve installation and energy saving to comply with current regulations.
The tendering process 
Once planning permission and building regulation is approved, go carefully through the drawing specification to make sure they are exactly what is required. Changes at a later stage may be disproportionally expensive and could cause delay.
Ask your chartered surveyor to prepare a tender document which will be in the form of specification. Obtain estimates and follow the advice of the chartered surveyor who will also advise on the form of contract suitable and liaise with your insurance broker to ensure that adequate cover is maintained and also that the building contract deals with any changes in insurance whilst building work is going on.
How will the work be administered and inspected?
The important issue is to ensure that the work is done in accordance with the specification and in a work like manner. Always maintain communication through the contract administrator so that there is no confusion and ambiguity. If you are unhappy with something, discuss it with your contract administrator to ensure that they manage the contract for you.
Do not accept the finished work until your contract administrator is satisfied in all respects and that you are within. Ensure that for any new work you cover defects liability period of between 3 and 12 months.
3. Planning permission
If you intend to alter or extend your premises, carry out a different trade from the premises, or construct a totally new building you will need to consider your planning position.
Planning is a complex area and is becoming more complex the more people consider sustainability energy saving and the impact of consent on the community. The local planning authority may also seek community contributions if the planning consent is likely to impose costs on the wider community or where there is a planning gain to secure some of that planning gain to pay for community, highway or other infrastructure matters.
If you are contemplating alterations which fall within the broad definition of requiring planning consent for development: “the carrying out of building, engineering, mining or other operations in on over or under land or the making of any material change in the use of any building or other land” seek advice.  If you do work without planning consent and need it then the local planning authority could take enforcement action against you which again is costly timely and imposes problems on your business. 
Proceeding to get planning consent is not straight forward and needs that specialist advice. Speak to your chartered surveyor. You may need advice from a town planner and your solicitor depending on the complexity and degree of work which is intended.
D. MOVING OUT
1. Disposals, assignments and sub-lettings
This systematic approach to disposal can save money, time and disruption.

If you own the freehold of the property it is relatively straight forward but if there is a mortgage held you will need to give consideration to deal with the mortgage arrangements and which are best dealt with in advance through your Financial Services Advisor.
If you are a tenant, the detail will be more complex on whether you wish to assign the lease (transfer to another) or to sub-let the premises either in whole or in part: in these circumstances you will need to get the consent of the superior landlord. 
Whilst these consents are required after marketing the premises, it is important to prepare the ground well beforehand. Experience has shown that good preparation, consideration to detail and dealing with matters in advance, particularly those which a prospective purchaser, assignee or sub-tenant would see as a risk, are best dealt with upfront. If they are not, delay, increased costs and disruption occur which might even frustrate the disposal. The objective is to transfer the premises without unnecessary delay or additional expense and essentially for any consideration to be put in your bank as quickly and as promptly as possible.
You are strongly urged to appoint a chartered surveyor to handle the marketing of the properties and give you advice on the disposal. They are specialists in the market place. Their fees range depending on the rent payable between 10% and 15% or on the capital between 1½ % and 2½ % and their fees exclude VAT, marketing costs, advertising etc.  Under the provisions of the Estate Agents Act 1972 they are obliged to set out their terms and conditions of appointment, the basis of their fee, a budget, and methodology for marketing. They are spending your money on marketing and must account to you in all respects. They must first satisfy you that the costs which are being incurred are reasonable by providing estimates or guidance’s as to where the advertising should be placed and what it will cost. They are not allowed hidden discounts. If you pay them money to fund the marketing and advertising, they must account to you for the money since they are acting as agent on your behalf. Finally, they may ask you to pay the bills direct rather than the need for them to hold or operate any account on your behalf. Where estate agents hold money on your behalf for those who are chartered surveyors they have a Code of Practice to follow which is within the Rules of Conduct in the Royal Institution of Chartered Surveyors. In all respects all estate agents must, where they hold clients money, register with the Office of Fair Trading to comply with money laundering regulations.
Consider asking two or three firms of chartered surveyors within the area to give you a brief report setting out their marketing proposals, their views on price and rent. If the property is larger and has a wider market than just the local or regional context it may be appropriate to consider the appointment of a London based agent to deal with the national picture, and a regionally based agent to deal with the local market. Where you appoint joint agents, the fees are multiplied by 1½ and each get three quarters of the normal fee.
Do not necessarily go for the firm which quotes the cheapest commission or the highest price or rent that might be achieved.  More importantly, have the confidence in the agent and go to the firm which you consider shows the best ability to achieve the result you want. They will be able to advise you on the likely marketing period that would be needed given the state of the property market in your area.
Inform your staff and customers of your planned move 
This is often overlooked. Make sure your staff, customers and suppliers are told of your plans to vacate the property before it is put on the market. The important issue is to give people confidence that this is a proactive and satisfactory decision. It is appropriate to expose the property to the fullest extent in the market place by erecting a for sale or to let board, to advertise in the local press and make it well known to everyone. It might give the wrong impression unless you have forewarned people of your intentions. If you are a tenant, let your agent have a copy of the lease and ask him to administer whatever is needed with your landlord to get permission to put up a for sale board.
What are you leaving in the premises?
Before marketing agree with the agent what precisely you are leaving in, fixtures and fittings and other equipment. If you are a tenant this will involve identifying the landlord’s fixtures and fittings that go with the building. Get these points clear to avoid confusion and possible disputes with the purchaser, new tenant and landlord at a later date. You may decide that some items are available for purchase by the new occupier if required.
Have all information and legal documents ready
It will help if you prepare background information on the property which can be made available to prospective purchasers or tenants. This should include copies of planning permission, building survey reports and plans of the property. If you carry out alterations, it should include building regulation approval and consents, any warranties from the professional services advising on the building contract and landlord’s consents. If a tenant, have information on landlord’s service charges.

You will require an energy performance certificate.
It is well to have all necessary documents available for building services and maintenance, particularly service contracts and whether or not they can be transferred to the purchaser or tenant. Also insurance inspection certificates which comply with health and safety requirements, particularly in relation to lifts, hoists and boilers.
Brief your solicitor about the disposal as early as possible; he needs to work in partnership with the agent. This will also give him time to locate title deeds or leases and ensure that there are no obstacles in the preparation of a draft contract as soon as terms have been agreed with the purchaser or tenant. Ensure that all legal formalities can be dealt with as rapidly as possible saving time and expense later. There is nothing more frustrating to a purchaser than agreeing terms and finding the process slow. It needs to be effective and dynamic to maintain the momentum of sale.
What are the tax implications of a disposal? 
Before offering the property on the market take advice on the tax aspects to minimise liabilities and exploit any possible opportunities. You need to consider capital gains tax, and possible retirement relief. Your accountant and chartered surveyor will be able to advise you on your approach to the VAT provision on disposal and the impact of VAT on any premium you may receive on assigning the lease. 

You need to check to see if there are any capital tax allowances still available in which you cannot claim but a prospective purchaser might be able to. This will encourage potential purchasers to consider more favourably the amount of offer, or in a difficult market, make the disposal more attractive to the prospective purchasers who can take advantage of the tax breaks.
What if I am a tenant rather than an owner occupier?   
If your lease has some time to run you might assign that lease or sub-let it. If you sub-let, you become the landlord of the incoming tenant.

Assigning a lease means you transfer the benefits and obligations of the lease to a third party who then has to use the premises for the purpose specified in the lease and becomes responsible for paying all rent to the landlord and observing all the obligations in the lease. The new tenant will want to know all of the liabilities, arrears of rent, arrears of service charge, and any potential liabilities not yet disclosed, i.e. future work on the building which will attract higher than normal service charges. They will want to look at the repairing obligation, do you have a liability for repairs which have not been done, i.e. dilapidations and if so, what adjustment will be made in terms of price requested? This is not the end of the matter.  If that new tenant defaults on the terms of the lease, the landlord may still be able to demand you pay the rent and fulfil the other obligations. You do not necessarily shed all responsibility under the lease when you assign it.  If the rent which is paid is below the market rate a new tenant would therefore pay a rent below market rate until the next rent review or lease renewal. Your lease may thus have a capital value which you can charge for assigning it. If on the other hand the rent payable is above the market rate, then you have a negative value and you may have to pay the new tenant.  Instead if you sub-let your lease to a new tenant you remain responsible for paying the rent to your landlord and observe the terms of the lease. You may be able to grant your sub tenant terms which replicate the terms you have to comply with to your landlord, that you’re still an intermediately and accountable and responsible for ensuring that all matters are done. If your tenant defaults then you stand in their place to pay all costs and charges as you have a continuing management and financial responsibility.
Your own lease will set out whether or not you’re allowed to assign or sub let the property. Some leases are absolutely restricted against assignment and sub-letting and unless the landlord exercises discretion, you may be barred from doing so and have to negotiate with the landlord to surrender the lease. If the assignment or sub-letting provisions are conditional, which cannot be done without the landlord’s consent in writing, it is usual that such consent cannot be unreasonably withheld where there is a satisfactory tenant. That satisfactory tenant would need to prove their position that they are financially stable and offer references from a previous landlord, banker and trader that they are good for the figures and purpose which are being considered and have been a good tenant elsewhere in the past.
What conditions would my landlord normally impose on an assignment? 
If the lease prohibits assignment completely, which is rare except for very short leases you can approach the landlord to see if they would be prepared to permit the assignment for a one off payment but this remains to the landlords discretion. More commonly, the lease will permit assignment with your landlords consent. That consent will be concerned with the financial status of the signee as the prospective new tenant. Find out from your landlord what information is required to satisfy them about the prospective signee. This might be references. Some form of guarantee might be required which might be a guarantee from you that you will pay the rent and carry out the other obligations under the lease. Your landlord may also want to know about the proposed change of use or any alterations to the premises that were contemplated by the new tenant and consider these before giving consent. 
If you have not carried out your obligations in the lease the landlord may want those breaches of covenant rectified before giving consent to an assignment and certainly if there are any arrears of rent he will want those settled.
You would be requested to pay the cost of your landlord’s solicitor and chartered surveyor relating to the lease assignment or sub letting. Seek confirmation of the costs likely to be involved before you proceed to make sure you know what the budgets are. Once satisfied, the landlord will have prepared a formal licence allowing you to go ahead with the assignment.
What if the landlord refuses to allow me to assign my lease?
Seek to negotiate with the landlord to see if they will permit the assignment on certain commandments, a guarantee or rent deposit might tip the balance. If not, find out why your landlord is withholding consent, is he being unreasonable in which event you might be able to challenge this through the Courts but that is expensive and causes delay.  It is far better to have an open dialogue with the landlord to try to reach a decision.
What continuing obligations do I have after the assignment?
This probably depends on whether your lease was originally signed before the beginning of 1996 or after. A change in the law came into force regarding privity of contract, but which is not retrospective to existing leases. This is a highly complex area and your chartered surveyor and solicitor will explain the position to you.
Broadly, pre 1996 leases a tenant remains ultimately responsible for filling the obligations of the lease terms even after the assignment has taken place to somebody else and even if the lease does not say so. If the assignee defaults, the responsibility for observing the lease obligations including the payment of rent falls back to you as the original tenant. It does not matter how many times the lease has been reassigned after you first assigned it, you as the first assignee to a lease remain responsible in default of any future tenant.  You may have claims on subsequent assignments but the landlord will come to you first.
Leases signed after the 1 January 1996 have a different approach. A tenant who assigns a lease is not automatically responsible for the lease obligations if the assignee defaults. Most landlords granting leases since 1996 require the tenant to assign an authorised guarantee agreement - this means that if you as tenant assign your lease then you retain responsibility of the person to whom you directly assign but you are not responsible for defaults further down the line if the lease is assigned later again.
What conditions would a landlord normally impose on sub-letting?  
This depends on the terms of your lease and whether you want to sublet the whole or part only of your property. Leases prohibit your sub-letting parts only of the building in many cases. Your landlord will likely insist on approving a sub tenant in the terms of your lease to the sub tenant. You cannot grant a lease to a sub tenant which is longer than the term of your own lease.
Landlords normally give consent provided your sub tenancy is excluded from the Security of Tenure Provisions of the Landlord and Tenant Act 1954. Many leases build this into condition for a sub letting. There is a special procedure under the Provisions of the Landlord and Tenant Act 1954 which must be followed to ensure that security of tenure is excluded: this is a job for your solicitor. The reason for this is when your own lease expires the landlord does not want to be in a position where more than one tenant could claim a new lease under the security of tenure provisions of the Act. However, a landlord cannot insist that a sub tenant be required to give up the right to security of tenure unless those conditions were written into your original lease. 
If you sub let the premises and the sub tenant breeches the conditions of the lease it is not your landlord who will need to sort things out with your sub tenant. It remains your responsibility and the landlord will require you to fulfil those obligations through the terms of your own lease.
2. Dilapidations     
If you have kept good property records as previously recommended and understood the obligations to keep the premises in repair in accordance with the terms of your lease it should not come as a shock that the landlord requires work or the money to pay for it at the end of the lease. It has been common for landlords to seek damages claims. This may arise because you have not carried out the obligations to repair under the lease or you have carried out alterations which need to be reinstated back to the original form unless the landlord is happy to leave matters as they are.
The landlords list of repair is termed a “schedule of dilapidations” 
There is a protocol required of the landlord to follow in such claims the web link is: http://www.pla.org.uk/__data/assets/pdf_file/0006/59577/Pre-Action_Dilapidations_Protocol.pdf . You need to think well in advance of the termination date of your lease about the possibilities of any claim and how best to mitigate them and defend against them.
In fact this should have been considered well before you signed the lease to take the premises so that you are clear what your obligations were at the outset. You may well have, if the property is in poor state of repair, negotiated a price with the outgoing tenant or with the landlord to pay for, or contribute toward the cost of repairs. You may have agreed with the landlord a schedule of condition and an obligation in the lease which says that you should “leave the premises in no worse condition than that expressed in the schedule” 
Again this is a specialised area and advice is needed from both a chartered surveyor and solicitor.
What are dilapidations?     
This is a term normally used to cover defects that you as a tenant will be required to deal with or pay to have remedied when you vacate the premises. 
When do I need to start thinking about dilapidations?
Ideally before you first take the lease; a survey will establish the condition of the premises. It will give you an indication of the work that may be needed both immediately and later if the premises are already in a bad state of repair. 
During the current progress of your lease you should consider dilapidation and disrepair. Regular or planned maintenance should be carried out to comply with the terms of the lease and thus, avoid greater and more expensive repairs at a later date.
If the landlord follows the protocol, his surveyor should approach you about 18 months before the end of the lease to discuss matters of disrepair and what you are going to do to put them right. He will prepare an interim schedule of dilapidations and if you have not complied with it at the time just before vacating a terminal schedule of dilapidations will be prepared and will ask you to undertake these works or pay compensation if you fail to do so.
What if the premises are in poor state at the outset?
Most leases require the tenant to put and keep the property in repair. Unless you have otherwise agreed with the landlord you will still have to put them right at the end of the lease. 
If the premises were in a poor condition at the outset you may have been paid a smaller premium to the previous tenant or agreed with the landlord a rent free period or other incentive to compensate for you costs you will incur.
In the alternative, agree with the landlord a schedule of conditions which limits your liability at the end of the lease as to repair. 
When is the landlord likely to submit a dilapidations claim?
If your lease was originally for 7 years or more and there remains more than 3 years un-expired, the landlord’s legal remedies for you not keeping the property in repair will be restricted. Generally landlords do not serve dilapidations claims earlier than three years before the end of the lease. Generally also landlords will not normally serve a dilapidations claim until you indicate that you not likely to renew your lease.
What is the position on alterations I have made?
This depends on the terms of the lease and any licences that the landlord has granted giving permission to make the alteration. Generally your lease and the licence for consent will state that alterations should be restored to its original condition at the end of the lease.
If the landlord sees that those alterations do not add value he or she will probably require that the property be reinstated. Failing your reinstatement work the landlord may charge the cost to you.
If the landlord does not take action against you for reinstatement, or exercise the option that you may leave the alterations in place, you need to ensure that the alterations are left in good repair along with the rest of the property.
Do I have to accept the landlord’s dilapidations claim in full?  
You should not accept this without taking professional advice. The claim may contain items which, with detailed terms of the lease are considered or not valid terms item of repair. Also the cost of putting the premises into repair may not be reasonable. Even if the scheduled items are valid and reasonable cost the landlord may not in fact intend to repair the properties. If the landlord wishes to abolish or substantially alter the premises which negate those repairs then that is a good defence against the claim. 
Section 18 of the landlord and tenant act 1927 also limits the landlords claim to the amount of damage which is suffered to the valuer’s interest in the property. Again this is a complex area and you will need the advice of a chartered surveyor who has experience in this basis. Simply put, if the landlord offers to re-let the premises and the new tenant is paid an incentive for taking the property because it is in disrepair and that incentive is less than the cost of work then the claim the landlord can make against you is limited to the amount of the incentive paid to the ingoing tenant – this is a crude approach and not necessarily in strict form of the section 18 approach but it is a simple example of how your claim can be mitigated by considering the impact of the repair on the value of landlords legal interest.
Simply do not just accept the claim as there are negotiating points and legislation which restricts your liability and taking advice is likely to be good value for money
What if cannot reach a compromise with the landlord?
The landlord may start action in Court but this is rare. Going to court is expensive and slow. Seek to negotiate with the help of your solicitor and chartered surveyor. If you cannot do so by informal negotiation take a structured approach to negotiation through mediation and appoint a mediator to help facilitate settlement of the dispute.
In the last resort if the matter does go to Court work out with your solicitor and chartered surveyor the best position, the worst position and the most realistic position for settlement and seek to negotiate as best you can even up to the point of going through the doors of the Court. Seek at all times to mitigate your costs.
    

1

